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Introduction 

Locke once wrote that “the end of law is […] to preserve and enlarge freedom […] where there is 

no law, there is no freedom.” While equality and ending discrimination are no doubt primarily social 

issues, toward which greater attention has been paid in recent years with civil rights movements like 

#MeToo gaining traction, the law also plays a pivotal role in ending discrimination and abuse on the 

basis of identity. Legislation exists to protect members of a society; while legal principles of equality 

might not always be properly or ideally enforced, their existence is fundamental to ensuring that the 

existing legal code is one that is fair and legitimate.  

Nevertheless, bigotry and bias are powerful forces that are hard to eliminate, and have even 

crept into the process of crafting and applying laws in many countries all over the world, giving rise to 

discriminatory penal legislation which unfairly withdraw protection from certain groups in society and 

make a mockery of the egalitarian principles the law is meant to stand for. Arbitrary and discriminatory 

enforcement can also render even well-crafted and sound laws pernicious for minorities and 

disenfranchised groups. 

The high barrier of entry for amending legislature, as well as the difficulty of reformation in any 

criminal justice system, makes it difficult for goals of anti-discrimination to materialise; however, it is the 

prerogative of countries and governments to provide equal and fair protection and access to justice for 

all peoples, and to maintain faith and trust in legal bodies and institutions. When the legitimacy of the law 

is undermined and this faith is lost, countries are rendered much more susceptible to social instability 

and a climate of insecurity and disharmony.  

 

  



The Hague International Model United Nations 2019 | 27th January 2019 – 1st February 2019 

 

Page 2 of 16 | Research Report 

Definition of Key Terms 

Natural Law and the Constitution 

In discussions of legality, natural law refers to a philosophical and binding set of moral principles and 

standards, and fundamental guidelines on acceptable human behaviour. Theories of natural law 

suggest that it is founded on a set of “basic practical principles” which distinguish “between ways of 

acting that are morally right or morally wrong” so as to identify “general moral standards” (Finnis, 

2011). As an extension of natural law, a Constitution is a set of basic legal and/or governance 

principles directed at encompassing the natural rights awarded to people under natural law, and 

thus maintaining a “just political order” whose respect and protection is “the moral duty of the state” 

(George, 2001). In contemporary legal systems, the Constitution is primarily a judicially enforceable 

documentation of basic rights and freedoms of citizens, serving as a foundation upon which 

institutions can be created and other legal norms can be established. Laws in any legal system 

should be constitutional, id est, they should adhere to the Constitution and its principles and not be 

in breach of any part of it. 

In countries without a codified Constitution, legal decisions can be, and often are, decided on 

previous precedents as well as internationally agreed legal principles, which are enshrined in 

customary international law such as the Universal Declaration on Human Rights (UDHR). A judicial 

system with an uncodified Constitution is thus shaped by social and political influences of the day 

vis-à-vis court decisions, raising the need for codified Constitutions to be regularly updated as well. 

Equality before the law 

With the United Nations having condemned segregation and numerous forms for discrimination, 

equal treatment and protection for all individuals regardless of their identity and background is an 

established legal norm in almost all judicial systems, and equality before the law is seen as an a 

priori benefit. Equality extends to all aspects of the justice system, including the right to a fair trial 

and humane detention conditions, and does not tolerate unequal treatment and/or access to justice 

on the arbitrary basis of an individual’s identity. The presence of equality and measures to ensure 

equality for different demographics in legislature is pivotal to its legitimacy and validity, as the judicial 

system is meant to provide an objective, fair and impartial due process of investigation for every 

person. However, as much as governments may try to enshrine equality within their legal code, the 

high barrier of entry to change laws as well as the long history of certain laws may render unequal or 

unfair legislature hard to detect and/or remove; furthermore, the application and enforcement of laws 

is sometimes discriminatory in some countries, rendering anti-discrimination efforts made in the 

legislature-crafting process meaningless. 
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Discriminatory penal legislation 

The United Nations primarily concerns itself with issues of discrimination on the basis of disability, 

sex, race and ethnicity, nationality, religion, sexual orientation and gender identity, as well as 

discrimination against indigenous peoples and migrants or refugees. Generally speaking, 

discriminatory penal legislation encompasses legal clauses in a country’s Penal Code or Criminal 

Code that address misdemeanours committed by individuals differently solely on the basis of a facet 

of their identity, such as the indicators above. Discriminatory penal legislation is harmful to the 

disenfranchised minorities it disproportionately targets, and can also create discontent towards a 

government, both domestically and internationally, leading to spillover effects like reduced 

attractiveness of the country to potential immigrants. Discriminatory penal legislation runs counter to 

the UN’s Sustainable Development Goals, which call for, among others, gender equality, inclusive 

communities, and equal access to justice, thus mandating a focus on the part of the UN on such 

laws, and by extension, unequal enforcement or application of legislature on different groups.  

 

Background Information 

Validity of discriminatory penal legislation 

Taking the linguistic definition of discrimination at face value, it could be argued that 

discriminatory penal legislation can in certain instances be considered valid and necessary, such as in 

the case of age-specific punishments for juvenile offenders (many legal systems render younger 

offenders more lenient punishments for the same offence in view of their relative immaturity). Some 

might argue that different sentences for offenders of different ages is discriminatory but legitimate in view 

of the interests of the juvenile offender, as well as their chances at rehabilitation. However, this 

distinction in sentencing for different offenders should be seen less as a form of discrimination, and more 

as a consideration of extenuating factors in the committing of a crime, much like intoxication and 

coercion are factors taken into account in deciding the culpability of an offender in any trial. Lighter 

sentences for child offenders have a scientific basis pertaining to the extent of development of a child’s 

brain and their ability to make informed decisions relative to that of an adult; hence it would be foolish to 

attempt to legitimise discrimination in legislation through the use of such an example. However, 

discrimination could and would be identified in instances of varying treatments towards different juvenile 

offenders on the basis of their race, of which accusations have been previously made to justice systems 

all around the world.  

Equality as a basic human right and fundamental constitutional principle 
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Extensive academic literature has documented the significance of guaranteeing in constitutional 

and legislative law that equality is a fundamental and basic human right so as to eliminate arbitrary 

discrimination in both state policies and individual actions (Parashar, 2010). However, to understand 

discrimination, one also has to understand the many diverse indicators of identity which can serve as a 

basis for discrimination. Philosophically, it has been argued that all markers of identity, despite their 

potential to be inclusive and empowering, are fundamentally premised upon some extent of exclusion of 

a group of “others”; at the same time it must be recognised that all individuals exist at the intersection of 

different identity markers and categories, and cannot be seen to monolithically fall under a particular 

demographic. Wide-ranging indicators of diversity have been cemented in legal precedents, such as the 

United States’ Regents of the University of California v. Bakke, which established that diversity in identity 

can be defined by one’s hometown, languages or hobbies beyond just ethnicity (Mercat-Bruns, 2016). 

Nevertheless, most anti-discrimination laws focus on visible social markers of identity such as race, 

religion, and even disability and age.  

Given the importance of a Constitution in any legal system, equality in terms of treatment, 

protection, and access to justice, must be definitively enshrined and affirmed in a country’s basic law so 

as to ensure that the rights of a particular demographic will never be directly or indirectly violated by 

future legislation. Absent of this, discontent towards the law and its ability to protect all, as well as by 

extension the government, can result in spillover consequences for the harmony and stability of society. 

For instance, Malaysia’s 1971 New Economic Policy (also known as the bumiputera policy) originally 

sought to “increase economic and educational opportunities for the ethnic Malay community” but 

eventually gave rise to a pernicious range of quotas for ethnic Malays in areas such as university 

admissions, civil service recruitment, public scholarship awards and business loans, to the detriment of 

the Malaysian economy and other groups in Malaysian society (Chin, 2018). As a result, relations 

between the Malay majority and the Chinese and Indian communities in Malaysia have become strained, 

with allegiances being drawn along racial lines and non-Malay government figures being subjected to 

racial abuse.  

Deontic and Telic Equality 

Any discussion of enshrining equality in institutions and systems must involve an examination of 

principles and theories about equality. While the term seems at face value to be straightforward and 

easy to implement, there are several different conceptions of what an equal world looks like, as well as 

how to level the playing field for different stakeholders. Specifically, deontological (deontic) and 

teleological (telic) principles of equality have significant implications for the way justice systems are 

designed.  

Deontic conceptions of equality focus on honouring the value of equality in the treatment of 

different stakeholders in a system, whereas a telic worldview focuses on promoting equality in the end 
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outcome or situation for stakeholders (Holmes, 2005). In other words, deontic equality revolves around 

treating all stakeholders equally regardless of their final situation, whereas telic equality focuses on 

actions that will ensure an equal end outcome for all stakeholders even if they are treated unequally in 

the process. For example, if all stakeholders ought to receive an amount B of social security handouts, 

but a stakeholder A receives an amount more than B due to an administrative error, a deontic approach 

would be to continue distributing amount B to all other stakeholders in accordance with the original 

egalitarian principle, whereas a telic approach would be to raise the amount received by all other 

stakeholders to be equivalent to that received by A, so as to ensure equality in outcomes. Admittedly, 

while such an example is only tangentially related to real-world legal considerations, deontology and 

teleology play an important role in the designing of equality frameworks, and even governance models. 

For instance, telic considerations feature prominently in progressive taxation models, which some 

condemn as a product of “envy” masquerading as social justice in a “corrupted […] political institution” 

(McCarthy, 2016), but play a significant role in levelling the playing field for lower earners, even if 

taxpayers are not all deontologically treated equally under such a system. 

They are also significant in shaping anti-discrimination laws, specifically with regards to 

addressing direct and indirect forms of discrimination. For instance, while deontic laws that mandate 

equal treatment of people of different races and religions might address direct forms of discrimination 

against individuals (for instance by making it illegal for employers to hire only Japanese workers in a 

multiracial society), they might not apply to indirectly discriminatory indicators which do not directly 

reference markers of identity but which disproportionately affect members of a certain demographic (for 

instance, if a company were to hire only workers who eat pork, thereby indirectly barring Muslims without 

specifically identifying them, since such an indicator has a more unfavourable impact on the Muslim 

community as compared to other groups).  

Reparations for past legal injustices 

It is thus easy to see how deontic considerations weigh heavily in enshrining equality in institutions 

and protecting communities from discrimination, and how telic considerations might give rise to other 

conceptions of restorative justice, as well as reparations for past injustices against communities. For 

instance, the African-American community in 1960s Chicago was disproportionately disenfranchised 

by predatory contract sellers who would sell houses at inflated prices on contract, evicting families 

who missed payment instalments and claiming the already paid down-payment and instalments as 

profit before repeating the cycle with another set of victims. The US Congress’ Federal Housing 

Administration of 1934 also worsened this by rating neighbourhoods with many African-American 

residents unstable, preventing the African-American community from getting access to many legal 

avenues of protection as well as an insured mortgage and reduced down-payment. In response, a 

predominantly African-American Contract Buyers League was formed in 1968 to demand repayment 
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from contract sellers at a 6% interest. This amounted to “charging society with a crime against their 

community” and wanting these offences to be “declared to be offensive to society”, in effect “seeking 

reparations” beyond mere legal protection (Coates, 2017). Numerous other instances of oppression 

or systemic disenfranchisement of minorities all over the world, whether by individuals or by states, 

have also been well-documented, and telic conceptions of equality, with their emphasis on ensuring 

all stakeholders are equally situated at the end of the day, raise questions about the validity of 

providing reparations for past injustices perpetrated.   

Discrimination in Legislature and Enforcement 

Discrimination, whether on the basis of sex, religion, race or any other markers of identity, 

remains a prominent issue in many societies today, pervading aspects of life including education, 

employment, and other opportunities. Specifically, it is enabled both by the presence of discriminatory 

penal legislation and the lack of sufficiently comprehensive anti-discrimination laws, as well as 

irregularities in enforcement of the law. For instance, while many countries like the United States of 

America and the United Kingdom have established laws outlawing different wages for men and women 

performing the same job, the income wage gap remains a pressing issue in many industries with women 

earning 80.5 cents to the dollar compared to men for the same job as of 2017.  

When sanctioned and enforced by state laws and policies, discrimination is damaging to the 

social and economic prospects of minorities and other targeted communities. Direct forms of 

discrimination by law give rise to less favourable treatment of a particular demographic, with the 

demographical difference being the only identifiable distinction and basis for this disparity, and other 

justifications being absent (Wang, 2009). However, contemporary forms of discriminatory penal 

legislation are no longer discriminatory at face value, in the sense that they do not specifically identify 

groups or communities to treat differently in the wording of laws. Rather, it is through unfair interpretation 

and unequal application of the law that discrimination manifests. Israel’s 2016 Amendment No. 5 to the 

Power for Maintaining Public Security Law, which gave the police greater powers to stop and frisk 

individuals on general suspicions, has also been accused of being unfairly applied to arbitrarily conduct 

invasive searches of marginalized Palestinians in Israel. Broadly speaking, such forms of indirect 

discrimination are identified from the significantly smaller percentage of individuals in the targeted 

community who are able to fulfil the given legal requirements, which seem practically unjustifiable, yet 

prejudice people by virtue of their failure to fulfil them. This “latent” form of discrimination operates “under 

the guise of fair play” and is thus harder to identify (Wang, 2009). 
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Major Countries and Organizations Involved 

Amnesty International 

Amnesty International (AI) is an international non-governmental organisation (NGO) campaigning 

against human rights abuses by governments through a network of more than 7 million people globally. 1 

By investigating and exposing transgressions perpetrated by governments which violate the human 

rights of their citizens, it aims to mobilise the public to demand greater protection of their rights and keep 

governments and companies in check through public pressure and campaigning. In the past, AI has 

made use of public petitions and provided resources for the public to organise protests, so as to compel 

governments to remove discriminatory laws and release those who have been imprisoned under such 

laws. For instance, it has previously spoken out against police crackdowns against members of the 

LGBTI community in Indonesia. As an NGO, AI has also previously cooperated with the United Nations 

Educational, Scientific and Cultural Organisation (UNESCO) in awareness-raising and education 

programmes.  

Equal Rights Trust 

The Equal Rights Trust, which was established in 2007, seeks to enshrine equality as a 

fundamental human right through partnerships with civil society movements all around the world and by 

recognising prominent civil rights activists through awards. In 2008 the Trust successfully launched its 

Declaration of Principles on Equality in consultation with more than 100 experts from over 40 countries. 2 

The Declaration recognises individuals’ right to equality and non-discrimination and calls on states to 

grant residents equal legal protection from discrimination on any and all grounds. In addition, the Trust 

has also been given the opportunity to conduct capacity-building workshops, establish networks for 

advocacy on a national level, and consult local civil society groups and trade unions so as to implement 

core international human rights and labour rights conventions with EU funding under the EU Generalised 

Scheme of Preferences+.  

United States of America  

The United States has always been a valuable case study as far as enshrining equality within the 

law is concerned. The Civil Rights Act of 1875 and 1964 cemented the equal status of all Americans 

regardless of race, religion, sex or country of origin, and were pivotal stepping stones to further reforms 

in the areas of employment opportunities and equal workplace treatment. Specifically, education in the 

United States has long been an important area of concern for equal rights activists, with landmark 

                                                        
1 Amnesty International 
2 Equal Rights Trust 
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Supreme Court cases such as Regents of the University of California v. Bakke (pertaining to the 

unconstitutionality of specific racial quotas in college admissions), Lau v. Nichols (which significantly 

levelled the playing field for minority students who did not speak English as a primary language or had 

limited proficiency in the language within a predominantly English-speaking school environment, by 

mandating supplemental language instruction) and Brown v. Board of Education of Topeka (which found 

state-sponsored racial segregation in schools to be unconstitutional) shaping the landscape of civil rights 

and uplifting minority communities.  

However, as comprehensive as the United States’ laws might be, it often falls short in 

enforcement and maintenance of equality. A 2018 independent report exposed discrimination against 

offenders of colour in policing, sentencing, parole and other stages of the criminal justice system. As of 

2017, black and Latino motorists were more likely to be stopped and searched for contraband, even 

though they were statistically less likely to be caught in possession of such items. Worryingly, black 

drivers are also more likely to be refused an explanation for why they are pulled over (Balko, 2018). 

Furthermore, the Trump administration has ushered in a new wave of criticism over its policies which 

have been largely perceived to be discriminatory, in particular towards the Muslim community. For 

instance, the Executive Order 13769 of 2018 was seen as a “Muslim travel ban” on Muslim immigrants 

masquerading as a counterterrorism security measure. Hence, even with thorough legislation to maintain 

inclusion within American society, disappointing execution ultimately undermines the country’s efforts to 

address social injustice.  

 

Timeline of Events 

Recognising that this issue is not one that is place- or time-specific, the timeline will include a list 

of notable events pertaining to equality before the law in several different countries.  

Date Description of event 

October 15, 1982 

The Socialist Republic of the Union of Burma (now known as Myanmar) enacts 

the Citizenship Law of 1982, defining three categories of citizenship and 

effectively excluding the ethnic Rohingya community from citizenship. The 

Rohingya, an unacknowledged and mostly stateless minority group, have been 

subjected to state-sanctioned and military-backed abuse which has been 

criticised as genocide, as an indirect result of their lack of visibility thanks to the 

1982 Citizenship Law. 

November 18, 2004 

The United Kingdom’s Civil Partnership Act 2004, which grants civil partnerships 

allowing similar property, pension, social security, insurance, next-of-kin and 

other rights as a civil marriage, to same-sex couples, receives royal assent. 
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While not always seen as equal in recognition to a civil marriage, the provision 

of civil partnerships was an important and tangible victory for the LGBT 

community, and allowed for greater openness around same-sex relationships. 

June 26, 2015 

The American Supreme Court votes to legalize same-sex marriage in the United 

States of America, handing an important victory to civil rights groups and the 

local LGBT community. 

September 6, 2018 

The Supreme Court of India votes to declare parts of Section 377 (S377) of its 

Penal Code, which criminalised homosexuality and outlawed consensual 

homosexual sex, unconstitutional. Other non-controversial clauses in Section 

377, such as those pertaining to sex with minors, remain in effect.  

October 9, 2018 

A revised law allows local governments in Xinjiang, China to “educate and 

transform” alleged religious extremists at a network of supposed training 

centres, which has been decried by international watchdogs and organisations 

as a form of state-sanctioned oppression and discrimination against the Muslim 

Uighur minority in Xinjiang. Reports, which China have denied, suggest that the 

law serves only as a facade for the “systematic detention and enforced political 

education” of up to 1 million ethnic Uighurs (Gan & Lau, 2018). 

 

Relevant UN Treaties and Events 

While the above list of identity markers upon which people can be discriminated against is by no 

means exhaustive, the UN has in the past made efforts to affirm the importance of equal treatment by 

the law for various disenfranchised minority groups.  

 UN Declaration on the High-Level Meeting on the Rule of Law, 30 November 2012 (A/RES/67/1) 

 UN Convention on the Rights of Persons with Disabilities, 6 December 2006 

 UN HRC Resolution on Protection Against Violence and Discrimination Based On Sexual 

Orientation and Gender Identity, 15 July 2016 (A/HRC/RES/32/2) 

 UN Declaration on the Rights of Indigenous Peoples, 13 September 2007 (A/RES/61/295) 

 International Convention on the Elimination of All Forms of Racial Discrimination, 4 January 1969 

 UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic 

Minorities, 18 December 1992 (A/RES/47/135) 
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Previous Attempts to solve the Issue 

Local Activism 

Possibly the most common and accessible method of pushing for change is on the ground, 

through campaigning and lobbying as has been previously done by organisations like AI and the Equal 

Rights Trust. Whether through a network of local offices all around the world or via partnerships and joint 

efforts with state and regional governments, activist groups can strengthen civil society presence in 

countries to monitor legislature and speak out against discriminatory penal legislation. For instance, such 

organisations attempt to convince local governments to sign or otherwise support declarations, pledges 

and other equality-related agreements. They also organise events to raise awareness for their cause and 

gather support through petitions and collective calls to action.  

While sometimes connected through a global network or organisation, civil society movements 

can also spring up locally. For instance, individual Pink Dot events, which show solidarity for the LGBT 

community and push for increased awareness about homophobia and homophobic laws, are organised 

in different states all over the world, including Montreal, Okinawa, and Utah, by local pro-LGBT groups. 

Local activism has been pivotal in raising awareness about and directing attention towards legal equality 

issues, as well as generating popular support for the removal of discriminatory legislation. However, 

these movements often have to contend with backlash and state-sanctioned restrictions. For example, 

Pink Dot in Singapore has been met with pushback from conservative Christian and Muslim groups 

opting to wear white in protest of the movement; in Penang, religious pressure which labelled the event a 

“sex festival” resulted in the cancellation of the 2014 edition of Pink Dot.  

Constitutionality Challenges to Discriminatory Penal Legislation 

Forms of discriminatory penal legislation are most often repealed through legal challenges 

mounted against their constitutionality. Also known as facial challenges or as-applied challenges, these 

lawsuits seek to establish the unconstitutionality of particular statutes in legislature, or their application. 

Successful challenges that prove the unconstitutionality of certain laws in court will result in those laws 

either being declared null and void, or restricted in scope so as to prevent an unconstitutional application 

of the law. Once such challenges are successful in the local equivalent of a Supreme Court, the law in 

question is considered de facto repealed.  

 Notable examples of lawsuits questioning the constitutionality of laws include Brown v. Board of 

Education in the United States of America, where the US Supreme Court of 1954 overturned a previous 

decision that allowed racial segregation in public schools, unanimously declaring the practice as unequal 

and unconstitutional. While the state laws in question did not explicitly mandate segregation, they 

permitted separate elementary school facilities for black and white students, which the Court found to be 
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in violation of the American Constitution’s Fourteenth Amendment’s Equal Protection Clause. This 

landmark decision was a watershed moment in the American Civil Rights Movement and paved the way 

for future class action lawsuits. 

In 2018, a similar challenge was mounted against parts of S377 of the Indian Penal Code (which 

was inherited from the British in its colonial era last century). S377, which pertains to “unnatural sexual 

activities”, criminalises bestiality, sex with minors, non-consensual sexual acts, and consensual 

homosexual sex, the last of which the Indian Supreme Court found to be unconstitutional in its 

application, in accordance with three separate articles of India’s Constitution, which guarantee equality 

before the law, freedom from discrimination and the protection of personal liberty. While it is unclear if 

the ruling will have a tangible impact on reducing stigma against the LGBT community in India, it is a 

significant symbolic victory and a recognition of their rights. Furthermore, the decriminalisation of 

homosexual sex would allow for the provision of more comprehensive legal protection and more 

avenues for legal protection for offences such as rape, whereas in the past victims of homosexual rape 

had to stay silent about their suffering to avoid being punished under S377 for having participated in the 

sexual act, albeit non-consensually. The Supreme Court’s declaration of S377’s criminalising of 

consensual homosexual sex as “irrational, indefensible and manifestly arbitrary” can thus be viewed as a 

pivotal guarantee of equal protection under the law, as well as an important first step in integration of the 

LGBT community into society.  

 

Possible Solutions 

Implementation of Checks and Balances 

In most representative democracies, checks and balances against discriminatory penal 

legislation are provided for through constitutional safeguards, most often in the form of a constitutionally 

mandated separation of powers. Specifically, state governance is separated into distinct areas of 

responsibility and different branches of government are invested with different powers to avoid 

concentrating power in one body and allowing for different branches of government to be held 

accountable for their actions. Most often, powers are separated in governments in accordance with the 

trias politica model: 

 Legislative branch: sets laws and makes important decisions such as those to do with national 

spending 

 Executive branch: enforces laws and makes appointments to certain government positions 

 Judiciary: interprets the Constitution and the laws of the country in disputes, and reviews the 

constitutionality of laws 
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In some countries, there are other branches with specific purposes, such as government auditing 

or overseeing national elections. The separation of powers ensures that governments are more 

accountable and transparent, and are better able to detect and address discriminatory penal legislation. 

Countries can also consider the use of specialised government bodies or agencies in maintaining a 

check and balance against discriminatory laws. For instance, the Presidential Council for Minority Rights 

in Singapore examines legislation for biased or discriminatory provisions to ensure that bills passed by 

Parliament do not treat specific racial or religious groups unfairly.  

Constitutional Reviews and Control 

Constitutional reviews are an extended form of checks and balances on legislature, intended to 

evaluate the constitutionality of existing as well as proposed laws. In countries which practice 

constitutional review, a judicial body, usually the highest court in the local judiciary, is tasked with 

reviewing laws to ensure they adhere to fundamental constitutional principles, and given the authority to 

strike down laws found to be in breach of the Constitution. For example, Germany’s 

Bundesverfassungsgericht (Federal Constitutional Court) is a special judicial body responsible for 

reviewing both legislation and judicial decisions to ensure their alignment with the country’s constitutional 

principles, which are enshrined as Basic Law, and it has the power to declare statures unconstitutional. 

This practice is premised on a worldview that considers a Constitution to be a set of laws in itself rather 

than simply a statement of beliefs and values, such that it may be seen as a fundamental judicial norm 

which takes precedence over other laws in the country (which are known as sub-constitutional laws). 

This is also why constitutions require a much more formal and extensive process to be amended.  

Constitutional reviews have great potential in maintaining equality in the law. Taiwan’s Council of 

Grand Justices reviewed a total of 167 allegedly unconstitutional laws and/or actions in its sixth term, 

finding 65 (38.9%) of them unconstitutional. However, constitutional reviews face criticism from some 

groups, who believe that the practice is undemocratic since decisions are made by unelected judges 

rather than an elected legislative branch of government which also sets laws. In addition, the theoretical 

principles behind constitutional review might not be in alignment with the Confucian worldview of some 

Asian societies, which does not encompass the “notion of an intergovernmental check on the highest 

power”, as evidenced by narratives of rulers’ “mandate of heaven” and a “unified conception of power” as 

opposed to Western “distrust of concentrated authority” (Ginsburg, 2002).   
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