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Introduction 

The International Criminal Court (ICC) has been the subject of great debate in its aim to prevent 

and punish crimes which “threaten the peace, security, and well-being of the world”. Its main principles 

and goals can be summarized in the treaty that simultaneously establishes it: the Rome Statute of the 

International Criminal Court. Its primary goal is “to put an end to impunity for the perpetrators (...) of the 

most serious crimes of concern to the international community as a whole”. While it is certainly a noble 

goal, the biggest obstacle the ICC faces in its ambitious pursuit of justice is the concept of impunity.  

 In the past, impunity was integral part of past governmental structures. The Treaty of Westphalia 

(1649) was based on the sovereignty of states and the sovereign immunity of heads of state. Naturally, 

this inviolability was also transferred to their ambassadors and diplomats, resulting in “untouchable” 

heads of state with, essentially, no limitations on their power. Eventually, head of state immunity was not 

permitted to prevail, although some still regarded it as a “necessary evil”. The dominant idea was that 

impunity must be sacrificed to ensure a transition to democracy, the return of the “soldiers to their 

bunkers” or the way to overcome internal armed conflicts.  

 In this day and age, the concept of impunity is a contentious issue, although the international 

community generally recognizes its faults outweighing its benefits. The amended Set of Principles for the 

Protection and Promotion of Human Rights Through Action to Combat Impunity defines impunity as “the 

impossibility, de jure or de facto, of bringing the perpetrators of violations to account – whether in 

criminal, civil, administrative or disciplinary proceedings – since they are not subject to any inquiry that 

might lead to their being accused, arrested, tried and, if found guilty, sentenced to appropriate penalties, 

and to making reparations to their victims”. Impunity arises from a failure of states to meet their 

obligations to investigate violations, resulting in a lack of justice for victims and a concerning precedent 

for future criminals. It is especially common in countries that lack a tradition of the rule of law, suffer 

from corruption or members of the security forces are protected by special jurisdictions or immunities. 

  

 

Definition of Key Terms 

Impunity 



Exemption from punishment or freedom from the injurious consequences of an action. In the 

international law of human rights, it refers to the failure to bring perpetrators of human rights violations to 

justice and, as such, itself constitutes a denial of the victims' right to justice and redress.  

Rule of law 

The authority and influence of law in society, especially when viewed as a constraint on individual 

and institutional behavior; the principle whereby all members of a society are considered equally 

subject to publicly disclosed legal codes and processes. 

Corruption 

A form of dishonesty or criminal activity undertaken by a person or organization entrusted with a 

position of authority, often to acquire illicit benefit. 

Patronage 

The support, encouragement, privilege, or financial aid that an organization or individual bestows to 

another. 

Judiciary 

The judiciary is the branch of authority in a country which is concerned with law and the legal 

system. 

Legal immunity 

A legal status wherein an individual or entity cannot be held liable for a violation of the law, in order to 

facilitate societal aims that outweigh the value of imposing liability in such cases, such as criminal 

prosecution or from civil liability. The most notable forms of legal immunity are diplomatic immunity, 

judicial immunity, and witness immunity. 

De jure 

Describes practices that are legally recognised, whether or not the practice exist in reality. 

De facto 

Describes situations that exist in reality, even if not legally recognised. 

Truth and reconciliation committees  

A commission tasked with discovering and revealing past wrongdoing by a government, in the hope 

of resolving conflict left over from the past. They have been criticized for perpetuating impunity by 

enabling violators to seek protection of concurrently adopted amnesty laws. 

Amnesty law 

Any law that retroactively exempts a select group of people, usually military leaders and government 

leaders, from criminal liability for crimes committed.  

Tribunals  



A special court or group of people who are officially chosen, especially by the government, to 

examine legal problems of a particular type. 

Crime of aggression  

The planning, preparation, initiation or execution, by a person in a position effectively to exercise 

control over or to direct the political or military action of a State, of an act of aggression which, by its 

character, gravity and scale, constitutes a manifest violation of the Charter of the United Nations. These 

acts can include, among others, invasion, military occupation, and annexation by the use of force, 

blockade by the ports or coasts.From 17 July 2018, the International Criminal Court will be able to 

prosecute leaders responsible for waging aggressive war, although with certain conditions. 

Ad hoc trials 

Trials can can try individuals accused of the core international crimes: genocide, war crimes and 

crimes against humanity.  

 

Background Information 

         The International Criminal Court aims to promote not only justice, but also peace. It has been 

widely criticised for doing neither, yet it has to contend with some severe structural and political 

difficulties: it has limited resources, it faces institutional restrictions, it is manipulated by states, and it is 

criticised for an alleged selectivity in the way it dispenses justice. However, the ICC could contribute 

significantly to the promotion of international justice and peace, and have a major impact on the 

prevention of crime, since its prosecutions represent a clear threat to highly placed individuals who 

commit serious crimes. 

 

Power                                              

         The role of the International Criminal Court in a multilateral system is to end impunity and 

establish the rule of law. The ICC has jurisdiction with respect to a particular range of crimes: genocide, 

crimes against humanity, war crimes, and, following 2017, crime of aggression in certain areas. In 

accordance with the principle of jurisdiction ratione temporis (temporal jurisdiction) the Court can only 

investigate crimes committed after 1 July 2002, when the Rome Statute came into force. After this date, 

the it can prosecute any individual anywhere in the world, but for suspected criminals who are citizens of 

a state which has not ratified the Rome Statute, a United Nations Security Council (UNSC) resolution is 

necessary.  

 

Impact                                          



        One of the biggest impacts the Court has, is its ability to act as a deterrent for criminal activities. As 

former United Nations Secretary-General Kofi Annan stated in 2004, the ICC makes an impact by 

“putting would-be violators on notice that impunity is not assured”. The Court’s  existence could 

encourage militia groups to reduce violence, national courts to act against criminals, and leaders to 

change politics within member states. In situations where tensions arise, announcing publicly that the ICC 

is following the situation can be a powerful way to warn any potential perpetrators that they could be held 

liable for their actions. Moreover, it can draw local, as well as international attention, to the situation and 

induce the relevant national and other stakeholders to take necessary action to defuse the crisis, therefore 

helping to implement the concept of “responsibility to protect”, as agreed upon by the UN General 

Assembly in 2005.  

Even where the ICC's intervention is required, it does not necessarily have to lead to trials before 

the ICC. An ICC investigation may instead prompt the relevant national authorities to investigate the 

alleged crimes in an expeditious manner and to prosecute the suspected perpetrators in domestic courts. 

Some researchers argue that the best way for justice is to empower local courts. For instance, the Court 

encouraged Nigeria to organise trials to judge members of the terrorist group organisation Boko Haram, 

as well as Kenya to organise domestic trials for war crimes. The ICC reduces impunity not only by 

punishing perpetrators, but also by allowing victims to participate in the judicial proceedings and to apply 

for reparations. These are novel, progressive features in international criminal proceedings that empower 

victims and bring retributive and restorative justice closer together. As of November 2012, the ICC has 

received more than 12,000 applications for participation in the proceedings, the majority of which have 

been accepted.  

Perhaps most importantly, the rulings of the ICC, unlike other actions by the United Nations, are 

legally binding. Even states that have not acceded to the Rome Statute might still be subjects to an 

obligation to cooperate with ICC in certain cases. When a case is referred to the ICC by the UN Security 

Council all UN member states are obliged to co-operate, since its decisions are binding for all of them. 

While there are a lot of advantages about the ICC, which can help combat impunity, there are also a lot of 

flaws that states have criticised in the past. These critics have cited the ICC’s flaws as a reason not to 

fully collaborate with the Court, through means such as ratifying the Rome Treaty.  

 

Limitations                                            

         Despite the progress the ICC has made, it still has a lot of flaws and is often seen as a symbol for 

justice, rather than a catalyst. The ICC is not guaranteed to deter crimes; heads of state considered leaders 

of authoritarian regimes are still in power. For example, Robert Mugabe was re-elected as Prime Minister 

after the controversies surrounding his first term. In addition, despite the offer of amnesty, and the use of 



the threat of the ICC by the Economic Community of West African States, Laurent Gbagbo did not step 

down from power in Ivory Coast.  

Moreover, the ICC’s reputation is being tarnished as a result of being used for political motives 

by states. Although this is technically legal, it can work against the principles of international criminal 

justice. This corresponds to the argument made by the realist author EH Carr, according to whom law 

“cannot be understood independently of the political foundation on which it rests and of the political 

interests which it serves”. Power politics have a direct impact on the functioning of the Court. As 

aforementioned, a Security Council’s decision is necessary for triggering the ICC’s jurisdiction and can 

decide to delay an ICC investigation or prosecution at any moment. Consequently, even states within the 

UNSC which are not party to the Rome Statute, for example the US, China, and Russia, can play a major 

role in their investigations. They may suspend an investigation into a crime of aggression under Article 16 

of the Rome Statute for a period of one year. This provision applies equally to all four core crimes under 

the Rome Statute. Moreover, they can encourage the ICC to act, or prevent the international community 

from cooperating with it. In effect, this has led some to question the integrity of the institution.  

The ICC is a legal body, supposedly concerned with justice, and not politics. However, the Court 

can have considerable political impact because it has significant independent power. The chief prosecutor 

can initiate an investigation on the basis of a referral from any state which is party to the Court. In 

addition, the prosecutor can initiate investigations proprio motu, on the basis of information received 

from individuals or organisations about crimes within the jurisdiction of the Court.  The ICC does not 

work consistently according to the principles of international law, and it does not always appear fair. The 

Court chooses its prosecutions strategically, following criteria of its own. It has to decide whether it will 

be more effective to pursue one case, and see the person indicted, judged and imprisoned, than to 

investigate many cases where evidence is limited and successful prosecution uncertain. The procedure 

used by the ICC can sometimes yield controversial results.  

Complying with the law is not always the first option for states. States which fail to implement 

ICC requests clearly do not consider them as binding, and as a consequence the legitimacy of the ICC is 

called into question.  Some may argue that states, incapable of acting by any other means, use the Court to 

help assuage the conscience of the international community. Overall, these flaws can be helped as the ICC 

grows in legitimacy and gains more support from states.  

         Rising legitimacy  

As of 2018, there are 123 states which are party to the Rome Statute and therefore 

members of the ICC. Although this is a fair amount of states, the ICC should be seeking to make 

all states parties, as this would make them more legitimate. A rise in legitimacy is the first step in 



making their rulings more respected and could consequently strengthen their reputation, which 

would further lead to the deterring of criminal activities.  

 

Major Countries and Organizations Involved 

United Nations Security Council  

         The Security Council may refer a situation to the ICC, which empowers the ICC to investigate all 

four crimes under the Rome Statute, including crimes of aggression, without any further conditions. The 

Security Council’s powers under the UN Charter are the legal basis upon which the ICC can investigate 

such crimes without any consent requirement by the States involved.  

The United States                                                                                       

         The absence of the hegemonic state from the ICC presents problems for its legitimacy. US 

ratification is argued to be unlikely at present, as US officials still think that the ICC could indict US 

soldiers for war crimes when they conduct operations abroad with legitimate uses of force. However, the 

USA has made progress in terms of cooperation with the ICC. President Obama signed a bill in order to 

reward people giving information which could lead to “the arrest or conviction in any country, or the 

transfer to or conviction by an international criminal tribunal (including a hybrid or mixed tribunal), of 

any foreign national accused of war crimes, crimes against humanity, or genocide, as defined under the 

statute of such tribunal”. There is, however, one condition for giving the award: information provided has 

to be “in the national interests of the United States”.  

African Nations 

The Africa-France Summit in 2013 failed to produce a firm collective commitment to the fight 

against impunity in Africa, according to the Coalition for the ICC.  However, the heads-of-state and 

government not only “reaffirmed their commitment to collective security in Africa and to encouraging 

peace and promoting human rights, in line with the goals and principles of the Charter of the United 

Nations and the Constitutive Act of the African Union,” but also “committed to combat the impunity of 

the perpetrators of sexual violence and to implement national action plans involving civil society 

organizations, aimed at putting an end to this violence in accordance with the ‘Women, Peace and 

Security’ resolutions of the United Nations Security Council.” 

 

Timeline of Events 

17 July 1998 

 

 

A conference of 160 States established the first treaty-based 

permanent international criminal court 

 



1 July 2002 

 

 

Dec 26, 2017 

Rome Statute of the International Criminal Court is 

entered into force, therefore making the ICC official 

 

ICC jurisdiction over crimes of aggression approved 

 

Relevant UN Treaties and Events 

●      Rome Statute of the International Criminal Court 

●   Convention on the Prevention and Punishment of the Crime of Genocide, the four 

Geneva Conventions and the Nuremberg Principles 

●      Resolution ICC-ASP/9/Res.3 

●    Set of Principles for the Protection and Promotion of Human Rights Through Action to 

Combat Impunity 

 

 Previous Attempts to Solve the Issue 

         The creation of the Trust Fund for Victims was a previous attempt to solve the issue of impunity. 

It has the dual mandate of implementing court-ordered reparations as well as providing assistance to 

victims and their families irrespective of judicial decisions. Currently, over 80,000 beneficiaries receive 

assistance from the Trust Fund and its local and international partners. In responding to the particular 

needs of victimized individuals by enabling them to regain their place within their communities and to 

rebuild sustainable livelihoods, the Trust Fund is becoming an increasingly visible presence on the nexus 

between justice and development. 

In July 2011 the ICC and the Commonwealth signed a memorandum of understanding in order to 

promote the work of the ICC within the Commonwealth area.  

Various summits, such as the Africa-France Summit in 2013, have been held to try and come to 

an agreement and united resolutoin against impunity, but to no avail.  

Possible Solutions 

        In order to improve the impact of the ICC, its members have a crucial role to play in supporting the 

Court to provide international justice. They must create a safe environment for those victims of crime 

willing to testify at the Court, and protect them from further violence. States should also help the icc 

implement its arrest warrants, and contribute to the icc’s reparations system for victims of crime. More 

broadly, states must work on promoting justice for all people, as well as strongly urging other states to 

join. As stated by Katherina Coleman, the power of an institution depends on how many and which states 



are part of this organisation. An increasing number of states accept the legitimacy of the ICC, even if 

some states do not ratify its status. Three out of five permanent members of the unsc are not party to it.  

The ICC has to be given the means to deliver justice without bias, that is, without control by 

states and with a focus on all individuals and parties responsible for crimes in a conflictAn emphasis need 

to be laid on strengthening institutions providing local justice. Officials who work within states which 

have ratified the ICC treaty cannot rely solely on the ICC to provide justice; states themselves should also 

be focusing their policies on the promotion of long-term economic and social development for victims of 

conflict. 

The ICC’s credibility would increase if the ICC could:  

1) act independently from states 

2) investigate criminals on all continents, whether state officials or not 

3) have the means to deliver justice in a fair way and in a short period of time 

4) where possible, defer prosecutions at the local level.  

Finally, the icc must be considered a legitimate actor by all those who have reason to fear 

indictment, by indicted persons and their supporters, and by the general population in areas where serious 

crimes are being committed. 

As the ICC has no police force of its own, it requires States' cooperation for the enforcement of 

its orders and is entirely reliant upon them for the execution of its arrest warrants. Unfortunately, several 

suspects subject to ICC arrest warrants have successfully evaded arrest for many years, defying the 

international community's attempts to establish the rule of law at the international level. Therefore, an 

establishment of a policeforce could be effective, however, it should be noted that the previous limitations 

outlined show that this would be highly controverisal and scrutinized. 

 

 

General Conclusions  

         “The Court is not perfect, but it is working, it has matured, and it is delivering” is a statement 

delivered by Silvia Fernández De Gurmendi and perfectly encompasses the current status of the 

International Criminal Court.  The contribution of the ICC to international justice and peace depends on 

structural and agency factors: its legitimacy among states in the world, the support it receives from the 

international community to promote and implement justice, its independence, and its capacity to render 

justice and allow or encourage local and national justice to prevail over international justice. 
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